§31.3402(p)-1

regardless of the provisions of the col-
lective bargaining agreement. This ex-
ception from withholding does not af-
fect the requirements of §31.6051-3.

(Secs. 3402(0), 7805, Internal Revenue Code of
1954 (94 Stat. 3495, (26 U.S.C. 3402(0)); 68A
Stat. 917 (26 U.S.C. 7805)))

[T.D. 7813, 47 FR 11277, Mar. 16, 1982, as
amended by T.D. 7915, 48 FR 44076, Sept. 27,
1983]

§31.3402(p)-1 Voluntary withholding
agreements.

(@) In general. An employee and his
employer may enter into an agreement
under section 3402(b) to provide for the
withholding of income tax upon pay-
ments of amounts described in para-
graph (b)(1) of §31.3401(a)-3, made after
December 31, 1970. An agreement may
be entered into under this section only
with respect to amounts which are in-
cludible in the gross income of the em-
ployee under section 61, and must be
applicable to all such amounts paid by
the employer to the employee. The
amount to be withheld pursuant to an
agreement under section 3402(p) shall
be determined under the rules con-
tained in section 3402 and the regula-
tions thereunder. See §31.3405(c)-1,
Q&A-3 concerning agreements to have
more than 20-percent Federal income
tax withheld from eligible rollover dis-
tributions within the meaning of sec-
tion 402.

(b) Form and duration of agreement.
(1)(i) Except as provided in subdivision
(ii) of this subparagraph, an employee
who desires to enter into an agreement
under section 3402(p) shall furnish his
employer with Form W-4 (withholding
exemption certificate) executed in ac-
cordance with the provisions of section
3402(f) and the regulations thereunder.
The furnishing of such Form W-4 shall
constitute a request for withholding.

(if) In the case of an employee who
desires to enter into an agreement
under section 3402(p) with his em-
ployer, if the employee performs serv-
ices (in addition to those to be the sub-
ject of the agreement) the remunera-
tion for which is subject to mandatory
income tax withholding by such em-
ployer, or if the employee wishes to
specify that the agreement terminate
on a specific date, the employee shall
furnish the employer with a request for
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withholding which shall be signed by
the employee, and shall contain—

(a) The name, address, and social se-
curity number of the employee making
the request,

(b) The name and address of the em-
ployer,

(c) A statement that the employee
desires withholding of Federal income
tax, and applicable, of qualified State
individual income tax (see paragraph
(d)(3)(i) of §301.6361-1 of this chapter
(Regulations on Procedures and Ad-
ministration)), and

(d) If the employee desires that the
agreement terminate on a specific
date, the date of termination of the
agreement.

If accepted by the employer as pro-
vided in subdivision (iii) of this sub-
paragraph, the request shall be at-
tached to, and constitute part of, the
employee’s Form W-4. An employee
who furnishes his employer a request
for withholding under this subdivision
shall also furnish such employer with
Form W-4 if such employee does not al-
ready have a Form W-4 in effect with
such employer.

(iii) No request for withholding under
section 3402(p) shall be effective as an
agreement between an employer and an
employee until the employer accepts
the request by commencing to with-
hold from the amounts with respect to
which the request was made.

(2) An agreement under section 3402
(p) shall be effective for such period as
the employer and employee mutually
agree upon. However, either the em-
ployer or the employee may terminate
the agreement prior to the end of such
period by furnishing a signed written
notice to the other. Unless the em-
ployer and employee agree to an ear-
lier termination date, the notice shall
be effective with respect to the first
payment of an amount in respect of
which the agreement is in effect which
is made on or after the first “‘status de-
termination date” (January 1, May 1,
July 1, and October 1 of each year) that
occurs at least 30 days after the date
on which the notice is furnished. If the
employee executes a new Form W-4,
the request upon which an agreement
under section 3402 (p) is based shall be
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attached to, and constitute a part of,
such new Form W-4.

(86 Stat. 944, 26 U.S.C. 6364; 68A Stat. 917, 26
U.S.C. 7805)

[T.D. 7096, 36 FR 5216, Mar. 18, 1971, as amend-
ed by T.D. 7577, 43 FR 59359, Dec. 20, 1978;
T.D. 8619, 60 FR 49215, Sept. 22, 1995]

§31.3402(q)-1 Extension of with-
holding to certain gambling
winnings.

(a)(1) General rule. Every person, in-
cluding the Government of the United
States, a State, or a political subdivi-
sion thereof, or any instrumentality of
any of the foregoing making any pay-
ment of “‘winnings subject to with-
holding’’ (defined in paragraph (b) of
the section) shall deduct and withhold
a tax in an amount equal to 20 percent
of the payment. The tax shall be de-
ducted and withheld upon payment of
the winnings by the person making
such payment (‘“‘payer’’). See paragraph
(c)(5)(ii) of this section for a special
rule relating to the time for making
deposits of withheld amounts and filing
the return with respect to those
amounts. Any person receiving a pay-
ment of winnings subject to with-
holding must furnish the payer a state-
ment as required in paragraph (e) of
this section. Payers of winnings sub-
ject to withholding must file a return
as required in paragraph (f) of this sec-
tion. With respect to reporting require-
ments for certain payments of gam-
bling winnings not subject to with-
holding, see section 6041 and the regu-
lations thereunder.

(2) Exceptions. The tax imposed under
section 3402(q)(1) and this section shall
not apply (i) with respect to a payment
of winnings which is made to a non-
resident alien individual or foreign cor-
poration under the circumstances de-
scribed in paragraph (c)(4) of this sec-
tion or (ii) with respect to a payment
of winnings from a slot machine play,
or a keno or bingo game.

(b) Winnings subject to withholding.
Winnings subject to withholding means
any payment from—

(1) A wager placed in a State-con-
ducted lottery (defined in paragraph
(c)(2) of this section) but only if the
proceeds from the wager exceed $5,000;

(2) A wager placed in a sweepstakes,
wagering pool, or lottery other than a
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State-conducted lottery but only if the
proceeds from the wager exceed $1,000;
or

(3) Any other wagering transaction
(as defined in paragraph (c)(3) of this
section) but only if the proceeds from
the wager (i) exceed $1,000 and (ii) are
at least 300 times as large as the
amount of the wager.

If proceeds from the wager qualify as
winnings subject to withholding, then
the total proceeds from the wager, and
not merely amounts in excess of $1,000
(or $5,000 in the case of winnings from
a State-conducted lottery), are subject
to withholding.

(c) Definitions; special rules—(1) Rules
for determining amount of proceeds from a
wager. (i) The amount of ‘“‘proceeds
from a wager’’ is the amount paid after
January 2, 1977, with respect to the
wager, less the amount of the wager.
However, for any wagering transaction
in a parimutuel pool with respect to
horse races, dog races, or jai alai, only
amounts paid after April 30, 1977, are
taken into account.

(ii) Amounts paid after December 31,
1983, with respect to identical wagers
are treated as paid with respect to a
single wager for purposes of calculating
the amount of proceeds from a wager.
For example, amounts paid on two bets
placed in a parimutuel pool on a par-
ticular horse to win a particular race
are treated as paid with respect to the
same wager. However, those two bets
would not be identical were one ‘“‘to
win’’ and the other “‘to place”, or if the
bets were placed in different pari-
mutuel pools, e.g., a pool conducted by
the racetrack and a separate pool con-
ducted by an off-track betting estab-
lishment in which the wagers are not
pooled with those placed at the track.
Tickets purchased in a lottery gen-
erally are not identical wagers, because
the designation of each ticket as a win-
ner generally would not be based on
the occurrence of the same event, e.g.,
the drawing of a particular number. If
the recipient makes the statement
which may be required pursuant to
§1.6011-3, indicating whether or not the
recipient (and any other persons enti-
tled to a portion of the winnings) is en-
titled to winnings from identical wa-
gers and indicating the amount of such
winnings, if any, then the payer may
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